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Petitioners’ Response in Opposition to APS’s Motion for Leave to File a
Surreply, Or, In the Alternative, To Strike the Reply Brief

Petitioners oppose APS’s Motion for Leave to File a Surreply, or, in the
Alternative, to Strike the Reply Brief (“Motion”). EPA did not join in APS’ Motion and
takes no position on the Motion. For the reasons stated herein, APS’s Motion should be
denied in its entirety.

In an attempt to get “the last word” in this appeal, APS mischaracterizes
Petitioners’ Reply Brief (“Reply”) as raising issues and arguments for the first time. A
review of the briefing in this case proves otherwise. Petitioners’ Reply properly responds
to issues and arguments raised in EPA and APS’ Response Briefs. These same issues
were also raised in EPA’s Response to Comments. Exhibit 4 to Petition and AR #26.d.

APS’s Motion alleges five areas where Petitioners allegedly raised new issues in
the Reply. Each of these will be addressed below.

A. The Morgan Lake treatment issue is not a new issue or an argument raised
for the first time in the Reply.




In the Response Briefs, EPA and APS specifically argued that Morgan Lake is a
“waste treatment system” purportedly “designed to meet the requirements of the CWA.”
APS Response at p. 14; EPA Response at p. 20. Petitioners replied by noting that APS’s
own NPDES application for this permit admits under oath that Morgan Lake does not
provide any treatment. Reply at p. 9. This sworn admission completely undercuts APS’s
claim that Morgan Lake was “designed to meet the requirements of the CWA”—namely
compliance with downstream water quality standards.

Petitioners did not raise the issue/argument for the first time in Reply. Instead, it
was raised by the Respondents in their Response Briefs. This issued was also addressed
in EPA’s Response to Comments. Exhibit 4 to Petition for Review, pp. 40-42; AR #
26.d., pp. 40-42. Petitioners must be allowed to reply to arguments in a Response Brief.
In fact, that is the entire purpose of a reply brief. As such, Petitioners’ Reply was
appropriate. APS’s motion to surreply to, or strike, Petitioners’ Reply Brief on this issue
should be denied.

B. The Morgan Lake uplands issue is not a new issue or argument raised for
the first time in the reply brief.

In the Response Briefs, EPA and APS specifically argued that Morgan Lake was
constructed in “uplands” and is therefore not a “water of the United States.” APS
Response at p. 18, ftn. 10; EPA Response at p. 44. Petitioners replied to this argument by
noting that the “uplands” exception invoked by EPA and APS does not apply to waters
with a significant nexus to “navigable waters.” Reply at pp. 12-13. Again, Petitioners
did not raise the issue/argument for the first time in the Reply. It was raised in the
Response Briefs. This issued was also addressed in EPA’s Response to Comments and

thus was not a “new issue or argument.” Exhibit 4, pp. 41-43. AR #26.d., pp. 41-43.



Petitioners must be allowed to reply to arguments in a Response Brief. As noted, that is
the entire purpose of a reply brief. As such, Petitioners’ Reply was appropriate. APS’s
motion to surreply to or strike Petitioners’ Reply Brief on this issue should be denied.

C. The lack of water quality standards for Morgan Lake is not a new issue or
argument raised for the first time in reply.

APS next argues that Plaintiffs raised the lack of water quality standards for
Morgan Lake for the first time in Reply. APS’s argument ignores that fact that this issue
was raised multiple times in the Petition. Petition, pp. 5, 6, 19, 31-35. APS’s argument to
the contrary has no merit. Petitioners’ properly replied to Respondents’ Response Briefs
on this issue and APS’ Motion should be denied.

D. The evaporative loss from Morgan Lake is not a new issue or argument
raised for the first time in reply.

In the Response Briefs, EPA and APS specifically argued that Morgan Lake was a
“closed cycle” system because any make-up water drawn from the San Juan River was
limited only losses associated with evaporation, blowdown, and/or drift. APS Response at
pp. 2 and 38-39; EPA Response at p. 11. Petitioners replied to this argument by noting
that the evaporative losses and blowdown do not account for the amount of water
withdrawn from the San Juan River. Reply at pp. 29-30. Petitioners did not raise the
issue/argument for the first time in reply. It was raised in the Response Briefs. This
issued was also addressed in EPA’s Response to Comments and thus was not a “new
issue or argument.” Exhibit 4, p. 46; AR #26.d., p. 46. Again, Petitioners must be
allowed to reply to arguments in a Response Brief. As noted, that is the entire purpose of
a reply brief. As such, Petitioners’ Reply was appropriate. APS’s motion to surreply or

strike Petitioners’ Reply Brief on this issue should be denied.
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